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VEQPRPUE W HCTORHER MOGCYEARPCTIBA [ [MRABA

Metpos A.A.

KOH®ITUKT NMPHUOPUTETOB KOANPULIMPOBAHHbIX AKTOB KAK HOPMATUBHOE
NPEMNATCTBUE PEAITU3ALIUU U SALLINTE NPAB U 3AKOHHbLIX MHTEPECOB*

OreuecTeeHHbIN 3a8KOHOAATENb @KTMBHO MCMOMb3YET. TaKoH MPHEM NPaBoTBOPYECKON TEXHHUKH,
KaK yCTaHoBneHue npUopHTeToB KOGUPHLIMPOBAHHBIX @KTOB MPUMEHHTENEHO K KOHKDETHOA chepe
npasoBoro perynuposaHnA. Mexay ykasaHHbIMH KOQHDHUMPOBAHHLIMUA aKTamu «C NPUOPUTETOM»
(Hanpumep, mexay paxgaHcknm kogekcom PP v 3emenbHbIM KOAEKCOM P®) MOryT Bo3HHKaTL
KOMnu3uu B Chepe nepecedeHnn NpeameTos PerynmpoBaH1A COOTBETCTBYIOLUMX aKTOB. PaspelueHu1e
yKasaHHbIX KONMM3UA NPeACTABIIABTCA BECLMA 3aTPyAHUTESNLHLIM B CUITY HEACHOCTH NPHMPOLLI
BO3HMKAIOLLEH B AAHHOM CNyuae KONMM3UU U, COOTBETCTBEHHO, NPaBUN 68 NPeoRONSHHA; NOSTOMY
AaHHYIO CHTYaUMIO MOXKHO paccmaTpuBarh Kak HOPMaTtHBHOE MPEnATCTBMe peanysaLmmy U salumuTe

pas v 3aKOHHbLIX MHTEPECOB.

Krtouessie criosa: KOAMGHUMPOBAaHHLIN aKT, MPEaMETHaA HEPAPXHUA HOPMATHBHLIX MPaBOBLIX
aKTOB, MEPapXUYECKaR KONNU3NA, NPHOPUTET NPUMEHEHNA aKTa, NPEnATCTBMA B Pean13aLii 1 3almuTe

npas 1 3aKOHHbLIX HHTEPECOSB.

Petrov A. A.

CONFLICT OF PRIORITY OF CODES AS A LEGAL OBSTACLE TO EXERCISING

AND PROTECTION OF RIGHTS AND LEGAL INTERESTS

National legislators use actively such method of lawmaking technique as establishment of codified acts priority in relation to té
particular sphere of legal regulation. Between such prioritized codes (for example, between Code of Civil law and Code of Land law
Russian Federation) some collisions may occur if subjects of legal requlation in these codes are crossed. Resolving of the collision:
seems to be complicated due to the absence of clear understanding of their origins and, therefore, of rules acceptable for overcom:m
them. That is why such situation may be seen as a legal obstacle to exercise and protect rights and legal interests.

Keywords: code, subjective hierarchy of laws, hierarchical conflict of laws, enforcement of law priority, legal obstacles to exerc;s:ng

and protection of legal rights and interests.

OteuecTBeHHbIft 3aKOHOAATEAb BEChMa aKTHBHO IIPUMEHSET
TAKOJ IpUeM IPaBOTBOPYECKON TeXHMKH, KaK NpeameTHas (ro-
PH30HTaABHAN) MepapXus HOPMATHMBHBIX IIPABOBBIX aKTOB!, KOTAa
KOAMGUUMPOBAHHOMY HOPMaTUBHOMY aKTY YMBbILILAEHHO PUITH-
ChIBaeTCA TOBBILIEHHAS I0PUAIYECKas CiAa B CPaBHEHIH CO BCeMu
OCTaAbHBIMM aKTaMM TOTO e B1Aa MPUMEeHHUTEeAbHO K OIpeae-
AeHHOI cdepe peryaupyemblx oTHoueHnit. Kak sepHo ormeuaer
I'. A. /1bICaKOBCKNIA, CyTh YKa3aHHOTO TEXHHMKO-IOPMANYECKOTO Ipy-
eMa COCTOMT B «HaAeAeHMI HOPM IpaBa, BOTLAOUIEHHLIX B HOpMa-
THBHOM IIPABOBOM aKTe, YIIOPAAOUMBAIOLLEM OIIpeAeAeHHbIN Po4
ODILECTBEHHbBIX OTHOWIEHM. .. HOAbIIIeN I0PUANYMECKOIT CHAON, YeM
HOPM I1paBa, COAeP>KAaIMXCs B HOPMAaTHBHBIX NTPaBOBLIX aKTax,
peryAMpyIomux ornpeaeaeHHble BUABI 3TOr0 poAa ODIeCTBEHHBIX
otHoeHus»?, To ecTs MpeaMeTHas MepapXius HOPMATHBHEIX AKTOB
SABAAETCA MHCTPYMEHTOM «CH/AOBOIO YAEPXKaHMA» TexX MAM MHBIX
HOPM ¥ TIPaBOBBIX MHCTUTYTOB B «I10A€ IPUTSKEHHs» OTpeaeeH-
HOTO KOAU(ULMPOBAHHOTO aKTa,

Aas npuMeHeHMA TpeAMeTHOI MepapXiit BaXKHO OIpe4eAnThb
NPMHAAAEXKHOCTh HOPM M HOPMaTHMBHBIX 0000IeHMIT 3a8BAEHHO-
My TipeAMeTy peryauposanms. Byayun «6oaee ciashbiM» B cepe
CBOETO peryAupoBaHus, KOAM(UUMPOBaHHEL aKT «C IIPHOPHTe-
TOM» paBHO3Ha4eH C AI00BIM APYIMM aKTOM TOrO e BHAa BHe

2107 cepnr’,

*  Cratea Bunoasena npu ¢uHaHcoBoi noasepsxke Poccniickoro ryma-
HUTAapHOTO Hay4uHOro ¢oHAa, Homep npoexTa: 14-33-01293.

1 Cwm.Tlerpos A. A, lladmpos B. M. TlpeameTnan nepapxua HopMaTis-
HbIX TIpaBoBLIX akTOB: Monorpadua. — M.: [Tpocnekr, 2014.

2 Apicaxosckuit I, A. TTpobaemsr koaan3uonHoro npasa. — Mu.: Ipaso
1 sKkoHOMMKa, 2005. — C. 96.

3 B aoxrpune 310 00CTOATEABCTBO He OcTaaoch Ges suumanna. Hanpu-
mep, A, B. Ademun noguepkusaet: «[Ipuoputer HopMel Koandumiim-
POBaHHOTO aKTa AeNCTBYET TOABKO B CHCTEME OTPacAeBOTO 3aKOHO-
Aateanctsar (demun A. B. O KOHKYpeHLINM HOPM B IPaKAaHCKOM
u bunancoroM 3akonoaarteasctse // ITpaso n sxoHommka. — 1998. —
No 9. — C.34).
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ITempos A. A.

DTO 1 OTAMYALT [TPeAMETHYIO JepapXKI0 OT KAaccuyeckoit, Tay |
(hesepaAbHBIIT 3aKOH MMeEeT HepapXiuecKoe MpeyMyLIecTso Ha |
ykasom Ilpesugenta P®. [Tpu aToM 445 IpeoaoaeHs HAM paspe
LIEHMS BO3MOXKHOM KOAAU3MM MEXAY 3aKOHOM I YKa30M He HMedt |
I0PMAHMYECKOTO 3HaUeHM s TIPUHAAAEKHOCT, COOTBETCTBIE HOPM
THUBHBIX TIPEATIMCAHUIT OTIPEAACHHOMY MPeAMeTY PeryAnpOBaHI |
(kaaccuueckas nepapxus). HaobBopor, I'paxkaanckuit kogexc P
o0aajaeT NPHOPUTETOM Haa BCeMM MHBIMM ¢redepaabHbIMI 3
KOHaMU TOABKO B cpepe peryanpoBaHUs Ipa’k AAHCKO-TTPaBoBHY
OTHOLIEHN. EcaAl B Hero KoHTpabaHAOlt IIPOHMKAIOT HOPMbI, P&
rAaMEHTUPYIOL e, CKaXKeM, TPYAOBble OTHOLLIEHS, TO HI1 O KaKo!
€ro IpUopUTeTe B CPaBHEHMU C MHBIMM (eAepPaALHBIMM 3aKOHaM
O TpyAe u peun DbITh HE MOXeT.

OaHaKo MpH UCIOAB30BAaHUN AZHHOTO ITPHeMa 3auacTyio B0k
HHKaeT BOIPOC O COOTHOIIEHNH HOPMATHBHEIX aKTOB B CHTYaLlH
T.H. «KOH(AUKTa TPUOPUTETA», KOTAa ABa (1411 DOAee) aKTa yCTa
HaBAMBAIOT CBOM MPHOPUTET Haa BCeMMU MHBIMM OAHOIOPAAK
BeIMUI M 00a (1ay Goaee) NpeTeHAYIOT Ha peryAMpoBaHue 0AHO
¥ TOJ1 ke paKTHIeCKoM CUTyaLM.

B ropuaudeckoit auteparype BCTpeYaioTcs MOMBITKH IPoda
MaTH3alMU MOTeHIIHAALHBIX M PeaAbHBIX KOAAM3MIT KOAMDHLIMPE
BaHHBIX aKTOB, KaXXAbli1 113 KOTOPBIX yCTaHABAMBAET COOCTBEHHHIL
TIpHOPUTET.

Tak, B. A. Pysanosa nuiuer, 4to «TpebyeT AaAbHe1Iero T
OpeTHYeCKOro OCMBICAEHUA 1 BONpoc ob onpejeaeHNN NpH
uumos s3anmogestcteus 'K PO u gpyrux koaudpukaiuoHt
aKTOB B TPa’kAaHCKO-TIPaBOBOft cpeper* 1t Ha3nIBAeT YKA3aHHMI
¢eHOMEH «,BOIHOI IIPUOPUTETOB"» MeXAY PasAMIHBIMHM BHAZ
My kogekcos»®. H. T1. KaGeitoB, aHaAn3upys coorHolueHne I'pax:
AAQHCKOTIO KoAekca ¢ 3eMeAbHBIM, OTMedaeT: «...npunatie 3K PO
TIPHBEAO K TOMY, 4TO LIeAblil PsiA BOIIPOCOE, CBA3AHHBIX C BELUHBIMI

4 Pyszanora B. /. Ob ocHOBHBIX TeHAGHLMAX Pa3BHTHA COBPEMEHHON |
Ipa)KAaHCKOTO 3akoHoaaTteabcrsa Poccun 1/ I'paxaanckoe npaso.
2012.— Nel1l.— C.27.

5 Tam xe.— C.28.



Mertpos A. A.

paBaMIt M CACAKAMIL C 3eMEABHBIMM y4acTKaMt, CTaa peraameH-
THPOBATBCA PasAu4HO B 3eMeAbHOM M ['pak 4aHCKOM KoAekcax.
pu 310M B 000Mx Kodekcax Gp1a ycTaHOBAEH IIpHMaT peryau-
patii». M xoTa crenens octporel npodaemst 6siaa B 2007 r.
eHa [yTeM IIpHBeAEHM [MOA0XKeHIT ['paxkjaHckoro Koaekca
CHM B COOTBETCTBIE C 3eMEABHbBIM, «KOHLETITyaAbHas Hepe-
| EHHOCTh ['IPO(F)/IQM!-»I B3aMMOCBA3M M COOTHOLUEHHA 3€MeABHOI'O
IPakAAHCKOTO 3aKOHOAATEAhCTBA I10-1TPEXXHEMY MTPeNATCTBYeT
aHOBAeHHIO cucTeMHbIX ceaseit ['K PP u rpaxaaHcko-npaBoBbix
PM, BKAIOYEHHBIX B aKThl 38M@ABHOIO 3aKOHOAaTeAbCTBa»®,
Koaauznu nopm I'pakaanckoro 1 3emMeabHOTo Koaekcos yxKe
0POAMAM Pa3AMUHBIE KOHMAUKTHEIE CHTYaLMH, MPeIsSTCTBYI0-
e peaAlf3alliit pas, CBOOOA 1 3aKOHHBIX 1IHTEPECOB YYacTHHKOB
2KAQHCKOTO 000POTa M CHIKAIOLIMe TapaHTU T1PaBoBOil Dea-
MACHOCTH AAS YUaCTHUKOB TPakAaHCKO-TIPaBOBBIX OTHOILIEHIIL,
aCTHOCTH, AOCTATOYHO AAHMTEABHOE BPeMs OCTPO CTOAA BOTIPOC
BOIMOXKHOCTH TPOAAKH HEABMAKMMOCTH OTAEABHO OT IIpo4a-
3eMeABHOTO YYaCTKa, Ha KOTOPOM OHa HaXOAMTCS, TTOCKOABKY
oraacko nm. 5 1. 1 er. 1 3emeapnoro kogekca PO otuyskaenne
eMeABHOIO yyacTka Ges HaxoAAIIeNCcsl Ha HEM HeABMKIMMOCTH
gnpeweto, a cr. 553 I'K P® npeaycmatpuBasa BO3MOMXKHOCTS
POARKH 3€MEABHOTO y4YacTKa De3 HeABMXKIIMOCTY, HaxoAsLerics
2 HeM'.
Brioase 0ObACHNMO, YTO NPeACTaBUTEAN COOTBETCTBYIOIINMX
0TPacAeBbIX HAYK 3a4acTylO Ge3aneAAAlOHHO OTCTauBaloT MPU-
PHTETHOCTH «CBOET0» KOAEKCA U HEAOTYCTHMOCTh TIPUMeHeHM
yKOTO» (OCOGEHHO PBAHO 3alHUIAIOT IPUOPUTETHOCTH CBO-
KOAEKCOB IpeACTaBUTeAM HayK IPa’kAaHCKOTO M 3eMeABHOT0
aBa)®.
KapTiHa MoTeHIaAbHbIX U peaAbHBIX KOAAM3MOHHBIX OTHO-
HII MESKAY KOAEKCaMI1, yCTaHaBAMBAIOLIMMI CBOJT npeamer-
Hilit 1pHOPHTeT, Oy AeT HeroAHo Ge3 yKasaHus Ha Cyl1ecTBOBaHe
ele MeHee TIOHATHOTO peHOMeHa — [POTHBOPeYIit MeXAy, Ka3a-
A0ch Obl, IBHO pa3HOTIpeAMeTHEIMU Koexcamit. Tak, A. D. JKaaun-
A (K01 BbLACASA.1 PAA OCTPBIX IPOTUBOPEUIIT MEXAY MOA0XKEeHMAMH
(1,174 YroaosHoro koaekca PO i raasst 9 «Caeaku» I'pakaanckoro
Kodekca’,

§ KaBbrros H.IT. CIpyKTypHOe I CHCTeMHO eAIHCTBO Kak axTopn crabiae-
HOCTH IPa AQHCKOTO 3aKOHOAATEALCTBA: HCTOPHYECKITT OTIBIT 1 COBPeMeH-
Hoe coctosHie // ['paxaanckoe npaso. — 2008. — No 1, — C. 10-13.

Cu. 0 npoBaeme noapobuee: Mosoasn B. IT. Cospemennas AOKTPHHa
M TPA’KAAHCKOE 3aKOHOAATEABCTBO: IPAXKAAHCKOE [1PABO KaK OCHOBHAA
BETBb MPABa B CHCTEME POCCHIICKOIO tipasa. — M.: FOctnunndops,
2008.— C. 30.

TokasaTeabHbI1 0030P apryMeHTOB NpeAcTaBuTeAeil HayK IPaskKAaHCKOo-
TO [IpaBa i 3eMeAbHOIO NPaBa Mo NpobAeMe COOTHOILEHIS IPakAaH-
CKOTO 1 3eMeABHOIO KOAEKCOB oM. B paboTe: Auucumos A, IT, Poiken-
koB A. 5L 3emearHas yuruma COBpEMEHHOTD rocyaapcrsa. — M., 2012
I CIIC «KoncyabranTILaioc». AHaAM3 apryMeHTOB CTOpoH AMCKYCCHN
AEMOHCTPHPYET NPIHHHY, 110 KOTOPOIt 00Cy>X AeHIe BOMPOCca OKasnipa-
€TCA MaAOTPOAYKTHBHEIM: B PACCYKACHIAX LIMBIANCTOB M arpapes HeT
OBWIEro KOHBEHLOHAABHOIO [IOHIMAaHIA 0TPacAM Npasa (mpodmas-
PY1OLLEt 11 KOMITAEKCHOIT), OTPacAl 3aKOHOAATEABCTBA M X B3AHMHOIO
cooTHoweHMA. Bo MHOrom nostomy, aaxe ecan Gut mpeactasiTean
HaYK IPaAQHCKOTO 1 3eMeAbHOIO 1IPaBa CMOLASE CBECTH Ha HET «hakTop

NpecTar» B AMCKYCCHM O COOTHOILEHMI IPakAaHCKOTO 1 KHAMILHOTO
KOAeKCOB, pe3yabTat BpAaa Au Obl NoAyuiacs Goaee COAEepKaTeABHLIM.
B wactHocTH, OH OTMeuas, uto cr. 174 VK PO «YCTaHaBAMBAET OTBET-
CTBEHHOCTE 33 COBepLIeHHe (PHHAHCOBLIX OMepanuii M APyTHX cAe-
AOK € ACHEXKHLIMIM CPEACTBAMM HAM APYTHM MMYIIECTBOM, ITPHObD-
PETEHHLIM 33BeAOMO HE3AKOHHEIM TTyTeM. 34ech BO3HMKAeT HECKOABKO
npotusopeuni. [Ipeskae scero, monsATIe 3aBeA0MOIT HE3AKOHHOCTI KAK
OCHOBAHI1e yTOAOBHOIT OTBETCTBEHHOCTH MPOTHBOPEUMT, Hanpumep,
4.1 ct. 162 I'K PP, 1o koTopoit HecoBa10AeHIte POCTOIT MUCEMeHHOT
$OPMEL, @8 OHO MOXKET DHITE 3aBEAOMBIM, T.€. HMIBECTHBIM TpeTheMy
AULY, M HE3AKOHHEBIM, T.e. NPOTHBOpeuatiM Tpebosannam cr. 161
TK Pd o muckmennoft opame caeaxss. Oanaro cr. 162 I'K P seero
AMIUEL HE Pa3pelaeT CTOPOHaM CChIAATLCA B MOATBEPXKACHIIE CACAKI

Obcy>xaaeTcst B AnTepaType M MeKOTpacaeBas KOAAU3MS, Ka-
calouafca BONpoca COOTHOLUIEHIMS B3ATKI I ToAapKa AAS rocyAap-
CTBEHHBIX CAY>KaLMX M MHBIX AOAXKHOCTHBIX AMII, TOCKOABKY «CT.
290 YK P@ , IToayyeHne B3STKU"” He B [IOAHOI Mepe COOTBETCTBYeT
¢$opmyanposkam ct. 575 I'K PO, 3anpelnenue gapeHus“»'.

INporusopeunsocts XapakTepHa A4si HOPM MHOXeCTBa KOAM-
$uLMpPOBaHHBIX aKTOB. IIpmmepnl HecoraacoBaHHOCTH HOPM KO-
AEKCOB, YCTaHaBAMBAIOLIMX CBOE IIPeAMETHOE IIPeBOCXOACTBO AU
AaxKe UCKAIOUHNTEABHOCTE, MOKHO [TpoA0akuTts'!. Bee 910 3actas-
aser Doaee BHUMaTeAbHO B3rAAHYTb Ha TeOPeTHYeCKIe BOMPOCH
PasperueHis KOAAM3MIT MEXKAY KOAM(DUUMPOBAHHBIMY aKTaMi
«C HPI-TOPHTETUM»,

Cpasy ke caegyeT OTMETHTE, YTO BO3MOKHOCTb CTOAKHOBEHMA
aKTOB, MPETeHAYIOILUX Ha TPHOPUTETHOE MANM AaKe HCKAIOUUTeAL-
HOE peryanposaHie orpeaeaeHHpX cep oOIIeCcTBEeHHOM XU3HI

M ee yCAOBHIT Ha CBHAETEABCKHME [10Ka3aHHA, HO He ANIIAeT 1X Npasa
IPHBOAMTL MHUCEMEHHbBIE M APYTHE AOKA3aTeABCTBA M HE BAEYET He-
AeficTsiTeAbHOCTH cAeakn. Tem Hoaee ona He AmlaeT npasa cobep-
WIEHHA MOCACAYIONIUX CACAOK € MPEAMETOM CAEAKH, IIPH KOTOPOJt
HMeA0 MecTo HecoBarAetie NMpocTolt mickMeHHol dopmer. daaee,
HpuAMYecKan KOHCTPyKI_II‘.[S( «]’Ip}lOﬁPETEHHE 3aBeA0OMO HE3aKOHHBIM
nyrem» Tp}'AHO COTAaCOBRIBAETCA C KOHCTP}"KIIHC;! HEOCHOBRATEABHOID
oboraenns (c1. 8, ra. 60 IK PO). [Ipu s1om ocoboe 3nauente MoryT
MMeTh TIPOTHBOPEYHBOCTE HAU HEOAMHAKOBOR COAeP3KaHHe 3aBeAo-
MO HE3aKOHHOTO MyTH 1 HeaobpocosectHocTu. Tak, cHATHe mocTy-
MMBIIEN Ha CueT B HaHKe MeHcHH OWKGOYHO 3aBLIUEHHOTO pasMepa
ABAAETCA 3aBEAOMO HE3aKOHHBIM, HO 110 cMbicay cT. 1109 TK PO weo-
GpocosecTHOCTH 34eck He nipesiomitpyetcs. Hakorer, TK P poofime
HE CBA3LIBACT HEACHICTBHTEABHOCTh CAEAKH C €€ NIPeAMETOM, KpoMe
060pOTOCNOCOBHOCTH OGHEKTOB rpaskAaHCKHX npas — cr. 129 TK PO,
B npotusHoM cayuae Guiaa O HeBo3MOX)Ha KOH(DUCKALIMA ACHEXK-
HBIX CPEACTE, HECOMHEHHO, ABAAIOMIaACA (imHchoBm"l onepaumeii.
Oanaxo no npamomy npeanucanio cr. 174 YK Pd Py HecoDaoe-
HHH [TPOCTOS MICHMEHHON POPMBL CASAKIH 1 HAAMY M MHEIX YCAOBMIL
BO3MOKHO HaCTYA€HHE YTOAOBHOI OTBETCTBEHHOCTH 33 OTMBIBaHMe
Aerer» (Kaaunckuit A, 9. YroaosHoe [PaBo B OXKMAAHUM TIepPeMeH:
TEOPETHKO-HHCTPYMEHTAALHEIN aHaau3, 2-e u3a., nepepab. u gom. —
M.: Ilpocniex, 2009 // CTIC «KoncyasrantTLatocs).

10 Cm.: 3asuaos B. 4. Bastounnuectso. YT0A0BHO-NIPaBOBOI aHaAM3
MoAYHeHMA M Aaun B3aTKu. — M.: I1puop, 2002, — C. 10-11; Xapu-
k0B 10. C. ¥Y1010BHO-TIPaBOBOE PeryANpOBaHHE i MEXaHH3M ero peaa-
satt. — M.: FOpucnpyaenus, 2009 // CTIC «Koneyabtantl Latocs.

11 Cwm., nanpusep: beasix B. C., Bybank B. O necoraacosansoctit Hopm Ha-
A0rOBOTO KoAekca i ['paxaaHckoro xogekca s 4acTh BbnoaHeHns HUP
/! Busnec, MeHeAKMeHT 1 npago. — 2009. — Noe 1. — C. 96-99; Taagwu-
Ha E. 1., 3emckosa C. . TlpoTusopeuns » mOHMMaH¥i andpamanm
B I'paxaanckom koaexce PO u VroaosHom koaekce P // Lex Russica. —
2011.— Ne6.— C. 1148-1154; F'onuapos 4. Mexorpacaesas KoAAU3IA
YIOAOBHOTO M TPaXKAaHCKOTO 3aKoHOAaTeancTBa Poccuu // Yroaosuoe
npapo. — 2002. — No 3. — C. 95-96; 3anuna M. A. Koaausuu kosexcos
H ApYTUX (heAepasbHBIX 3aKOHOB, OTHOCHIIMACA K PasHbIM OTPACASM
3akoHoAateabcTsa /{ Poccuiickoe npasocyame. — 2009. — No12. — C.
27-36; Kyitkos B. M. I'paxcaanckmit koaeke Poceun B npaktuke CyAOB
obweit opucankumu // BectHik rpaxAaHckoro npasa. — 2007. — Ne 3
/f CIIC «KowucyavrantIlawoc»; Kadurros H. IT.,, Xseaesa T, U, Ipa-
A3GHCKO-TIPABOBbIE KOAAM3IM: BBIKYIl 3€MEABHOIO Y4acTKa / Hayd.
pea. B. A. Pysanosa. — Camapa: Usa-so «Camapckmit YHUBEpPCHTET»,
2005. — C. 26-37 (asTop raasm T. M. Xmeaesa); Mapsizesa H. 1. Bo-
MPOCk! KOAMDIUKALI HOPM MEXAYHaPOAHOTO IPa’kKAaHCKOIO Tpoliecca
B Pocceut // XKypHaa poccusickoro npasa. — 2004. — No 6. — C. 38-39;
Terposa T. B. Haaorosbie OTHOUIEHHA: TeOPHS 1 [IPaKTHKa MPaBOBOIO
peryaitposains. — M., 2003. — C. 196-197; Cmupixosa 10. A. Heonpe-
ASACHHOCTD OPHAIYECKOI KOHCTPYKIMI OTBETCTREHHOCTI 3a HelleAeBoe
HCM0AL3OBaHNe BIOAKETHEIX CPEACTB (COOTHOLIEH e Hopm KoATI PO
1 BK PO) // Aamunnictparisstioe nipaso u npoiece. — 2009, — No 4. — C.
15-16; Xmeaesa T. V1. OcHoBbiible KOAAM3MI [PaxAaHCKOTO 1 3EMEALHOIO
3aROHOAATEALCTEA B BONPOCAX PaCIIOpsAKeHHs codcTpeHHocThIo [/ 3a-
KOH.— 2005. — No 11, — C.28-33 1 Ap.
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EBpa3suncKui KOpUAUUECKHUN XXYpHan

Ne 8 (75) 2014

AnDO yYacTKOB MPaBOBOI AEMCTBUTEABHOCTH, SABASETCA OAHUM
13 HanboAee CAOXKHBIX BOI‘IPOCOB UPH OCMBICACHMHM M HPHMQI IeHMH
HPEAME’THC}'I HBPE!PXHI.{ IIOpMaTHBHHX AKTOB.

Kak npeacraBasercs, BO3MOXKHOCTh BOSHMKHOBEHMSA 110A00-
HBIX KOH(ANUKTOB HEYAMBUTEABHA XOTS OBl B CHAY TOTO, YTO M3-
3a CMCTEMHOCTH M AMHaMMU4YHOCTY MMO3MTHBHOTO IpaBa, TeCHOI
B3aUMOCBSA3M BHYTPeHHe 1 BHellHeit (opM I1paBa HEBO3MOXKHO
pa3AeauTh 3aKOHOAATeABCTBO KaK TIOABOAHYIO AOAKY Ha psia abco-
AIOTHO ABTOHOMHBIX OTCEKOB.

Kpowme Toro, He caeayer 3abbIBaTh, 4TO KOAMMKALIMA MOXKET
IIPOBOAMTBCA Kak B paMKax MpOpMAMpPYIOIIMX, TaK U B paMKax
KOMIIAEKCHBIX OTPacAeil Ipapa, 4To, B KOHEYHOM UTOTe, i OPOXK-
AaeT B3aMMHOe «HaAOXKeHMe» OllpejeAeHHBIX Ha pa3sauyHOll oc-
HOBE [1PEeAMETOB PeryAMpOBaHis KOANpHIINPOBAHHEIX AKTOB.

Tak, I'paxAaHCKIiT KOAEKC — 3TO CTOAI, OCHOBHOI 3aKOH TpO-
¢uANpyIOUeit 0TpacAn MpaBa — [PaXAaHCKOTO Mpasa, KOTopoe
aKKyMyanpyeT B cebe MPUHLNITBI M HOPMBI TI0 METOAY H MPeAMETY
peryAnpoBaHus, a e e KXMAUHEBI 1 3eMeABHBIN KOAEKCHI «CO-
B1patoT» M KOHCTPYMPYIOT HOPMaTMBHBLI MaTepia, HalpoTHB,
[PEMMYIIECTBEHHO «T10 [PeAMETY», T.e. ONHUPasCh Ha N3BECTHYIO
COLMaABHYIO 11eAOCTHOCTD (KmAniHas chepa, OTHOILEeHM 10 IT0-
BOAY 000OpOTa ¥ MCIIOAB30BAHNS 3eMeab U T.A.), perAaMeHTHpye-
MYIO [P} TIOMOIIM Pa3AM4HBIX METOAOB M [IOPOJ1 Ha OCHOBE CAOXK-
HOTO COYeTaHUS Pa3sAMUHBIX TUIIOB MPAaBOBOTO PeryANpOBaHMsL.

Koauduumpopanuse akThl, akKyMyAMPYIOIIe HOPMEI
U HOpMaTHBHbIE 0000IeHUA MPOPHANPYIOMMX OTpacAest Ipasga,
«MHOTOIIPEAMETHBI» B TOM CMbICA€, 4TO Haau4ue ceoeobpasHoro
YHUKAABHOIO METOAA peryAMpOoBaHIs MO3BOASET MM BO3AENCTBO-
BaTh Ha OTAEABHBIE acTIEKThl Pa3sAMUHBIX cep KU3HK ODLIeCTBa,
a Takke pacIMpATh MAM CYXaTh peAMeT CBOEro peryAupoBaHus
1o Mepe pasBUTHs OAHUX ODIeCTBeHHEIX OTHOLUIEHNI M OTMMpa-
HIST APYTUX AOCTATOYHO Beaboae3neHHO'2. HanpoTus, KoAnuiiu-
pOBaHHbIE «I10 [TPeAMeTY» aKThl He MOTYT HauaTh peryauposaTh
OTHOMIEHMS, ABHO BLIXOASIIIME 3a YETKO O4YepueHHYIO cdepy mux
Aeiictsusi (Haripumep, B [padocTponTeAbHOM KOAEKCe HEYMECTHBI-
MU BYAYT HOPMBI O CYLIECTBEHHBIX YCAOBHAX AOTOBOPA AM3UHTA).

Kakim akToM caelyeT pyKOBOACTBOBaTLCA B TOM CAy4ae, KOTaa
00a KoAeKca [PeTeHAYIOT Ha IPUOPUTETHOE peryAipoBaHiie Kako-
ro-Anbo oTHOLIeHA?

CdopmyanposaTh OAHO3HAYHbIN OTBET, MCXOAS M3 «COBET-
CKOI0 HacAeACTBa» — AOKTPMHEI LIEHTPaAbHOTO MECTa KOAEKCOB
B OTpacAeBOM IIPaBOBOM PeryAnpOBaHMM, He MPeACTaBAsEeTCA
BO3MOJKHBIM, [TOCKOABKY M€ yCTaHOBAEHM OPraHM3allHOHHOM
1epapxXun oTpacaeii npasa (IIpopuANPYIOMINX U KOMIIAEKCHBIX)
SIBASETCSH BeCbMa COMHMTEAbHOJ, @ MHOH CoAep KaTeAbHBIN Kpu-
TepMil 445 PeaabHOrO pelleHis BOIpoca CTOPOHHMKM OpraHiu-
3al[MOHHON MTPeAMeTHOI Mepapxuy HOPMaTUBHBIX aKTOB Ipea-
AOXKUTDb HE MOTYT.

BhllleHa3paHHOe M03BOAsIET KBAAUPUIIMPOBATh KOHPAUKT
NPHOPUTETOB KOAMDHIIMPOBAHHBIX aKTOB Kak Ge3ycaoBHOe HOP-
MaTHBHOE MpPerATCTBUe Peaau3allui Ipas M 3aKOHHBIX UHTePecos,
IOCKOABKY OTCYTCTBME BHATHEIX KPMTEPHEB pa3perueHus moaod-
HbIX KOH(AMKTHBIX CUTYallMil CO34aeT BO3MOXKHOCTb [TPOM3BOAB-
HOTO MpHMeHeHMs 210000 13 KOANGDULIIMPOBAHHBIX AKTOB «C [IPU-
OpUTETOM»,

Kakum xe BUAMTCA BBIXOA M3 CAOXKUBILENCS CUTYaLUH € yyue-
TOM TOTO, YTO OTEYeCTBEHHbI 3aKOHOAaTeAb He criemuT n3ba-
BUTBCA OT MPAKTUKY MPUHATHA MOA0BHBIX KOANPULIITPOBAHHEIX
axtos?

TTpesxae Beero, GecrnepereKTHBHbIM ABAfETC GOpMaAbHO-A0T-
MaTHYECKUit IOAX0A K Pa3pelleHuio npodAeMel, HarlpaBAeHHBI
Ha «py4YHOe yripaBAeHue» CUTyaluest 1 YBOASIIMIL B AYPHYIO Gec-

12 Tak, BpaA AM DBLAO BO3MOAKHO BBIABAATD B TPEAMETE COBETCKOTO rpax-
AaHCKOIO TpaBa KOPTIOPaTHBHLIE OTHOLLIEHHA; Cejtuac e Ha HeoDxoAM-
MOCTb BKAKOYEHIA KOPTIOPaTHBHBIX OTHOILEHUIT B TpeAMeT IpaxaaH-
CKO-TIPaBOBOIT perAaMeHTaliy yKasbisaeTca B Konueniu passutis
rpaXAaHCKOTO 3aKOHOAATEABCTBA I B HEAABHMX MaMeHeHitsix B Yacts
nepeyio ['paxaanckoro koaekca Pocciin.
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KOHEUHOCTh «ABOIHOIO IIPHOPUTETa», «TPOIHOTO ITPHOPHTeTa),
«Cyrnep-npuopuTeTa» 1 T.A.

Aaaee: OTCYTCTBYIOT CKOAb OBl TO HIt Ob1.10 3HAUMMBbIE OCHOB2-
HIS CIMTaTh «1PO(GUANPYIOLTIE» KOAEKCHI I1aBHEe «KOMILIeK(-
HBLX» 1, COOTBETCTBEHHO, HAa0DOPOT. XOThb OHII M TMOCTPOEHEI Ha pas-
HOI1 OCHOBE, HO €CAM OHN ABAAIOTCA pPe3yAbTaToOM Ka4ecTBeHHOH,
MOAHOLIEHHOH KOANM(UKALNH, TO MT0YeMy MM HeOOX0AMMO OTKa-
3bIBaTh B PaBHOM CTaTyce? a

Kak mpeacrasasietcs, B acriexte ofecreyeHns MpaBoBoi 3a- |
KOHHOCTH M CTabDMABHOCTH [PaBONPHMEHEHNA B CHTYaLMAX «Ile- |
peceyeHs» IPeAMETOB PeryAMpPOBaHILL Pa3sAN4HBIX KOAEKCOE,
YCTAHABAUBAIOIIMX CODCTBEHHEIN MPHOPUTET, 11eaecoobpasto
o0pallarbcs 445 pa3pelleHis: BO3MOXHBIX KOAAU3MI K cOjep-
3KaTeABHOMY M TeMITOPaAbHOMY KPUTEPUAM, HIHOPHUPYS uepap-
xnueckiit. To ecTb caeayeT cCHUTaTh BCE TAKIE AKThI «TOAHATBIMID
Ha OAHY CTYIIeHb Bbllle, YeM uHble (De3 mpuopntera), 1 Gopmaar:
HO-IOPHAMYECKH PaBHBIMI MeXAy co00it 110 I0pHAMYEeCKOIl ciae.
ITockoAbKYy CARAYIOIMM I10CAE MEPAaPXUYECKOro KpHTepus pas-
pelenus KOAAU3UI OBIIENPUHATO CUMTATh COAEPKaTeAbHBIN,
a He TEeMITOPaAbHEIIL, 9TO AaeT BO3MOXKHOCTb B ITOAHOM Mepe yuu-
TBIBaTh 00lilee, OCOOEHHOE M MCKAIOYNTEALHOE B TPABOBOM peryau-
POBaHMH, MO3BOASAET aKLIEHTHPOBaTh BHIMAHME Ha POAO-BIAOBbIX |
CBA3AX KOAAI‘I().I’IP}-’IOLT.(HX HOPM M, YTO HEMAAOBAKHO, CBA3BIBaET |
T[paBOTNIPUMEHHTeAs] EAMHBIM U ITOHATHBIM ITOAXOAOM K PeIleHto |
npobaemsr. Ecan xe pelierie BOIpoca Ha OCHOBaHMM COAePXKa-
TeABHOTO KpUTepus He TIPeACTaBAseTCA BO3MOXKHBIM, TO CAeAyer
obpaiuarses k Bpementomy. Takoit moaxoa Ha npaktuke Gyaer

CIOCOOCTBOBATH TIOBBIILIEHHIO YPOBHS TPaBOBONT OIIPeAASHHOCTH |

U npeAckasyeMoCcTi pemelmff, OCHOBaHHEIX Ha T1paBe.
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Mowor pagun MOCBAWERD MCCNe QOBaHMID
NpAaKTuvecknx npobnem peanu3aumw HOPM BOAHOMND M 3EMENLHOTO
NPasa B YCNOBUAK PLIHOMHEIX OT HOWeHwA 8 Pecnybmmee KasaxcTan.
B pafore faqe NOMATMA W PACKPHITH CONEPWAHMR MEXAHMMIMA
PEANAIILUMA HOPM BOAHOTO M 3EMENLHOTO NPaBa W WX COCTABHLX
3INEMEHTOR; BuiABRNEHH 0COGEHHOCTW BOAHOTO npouecca W nada
KMAcCHEMKaunA NPoLECcCYansHux GopM peanaauwn HOpM BOGHOMD
npaega;, W3yyedel BONPOCH NPABONDUMEHEHWA KaKk ocobon hopMes
PEanMiaue HOPM BOAHOIO NpABa W ND24N0MEHE MYTH NOBLILLEHIA
ero  IPPEeKTUBHOCTI,  MINOMEHH NPOGNEMBI  MEN YHADOL HOTO
COTPYOHWMECTEBA B OONACTH OXPaHW W WCNONL30PAHMA BOAHLIX
PECYPCDB, €r0 PONM MW MECTa B MEXIHWMIME DEeaNM3IaunM HOpM
BOAHOMO Npaga, WCCNeNOBaHLI WCTOPWKD -NONWT MMECKHE BONPOCH!
PaBMTMA 3eMENbHLIX NPABOOTHOweHWA B Pecnybnvke Kasaxcram,
ABTOPaMM PACCMOT PEHLI LWMPOK WA KPYT Npai X HOPM, UHCT WT YT 0B
BOAHOTO W 3EMENLHOTO NPAta, BLIABAEHLI WX B3AMMOAENCTBME C
APYruMa OTPIACNAMN NP3Ba. PACKPLITH TAKKE TEML, KaK BOOHO-
IEMENLHBE NPABOOT HOWRHAA, YNPABNEHWE BOAHLIM NPOLECCOM,
paniiHLe WAL Ero USNesoro MoNonL30BaHKWA, apeHnad JeMeNbHLIX
Y43CTHOB ¥ ADEHAHAA NAAT A 33 IeMM0.
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